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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

G.R. Case No.1343/2013 

u/s 326/34 IPC. 

State of Assam 

-Vs- 

1. Md. Ramjan Ali 

    2. Jitumani Ahmed @ Ban     .....Accused (s) 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the state        : Mr. S. Ali, A.P.P. 

For the accused   : Mr. T. Ahmed, Advocate. 

Dates of evidence : 11-11-2014, 05-02-2015, 06-04-2015, 01-06-2015,   

   28-07-2015, 02-09-2015, 16-10-2015, 09-05-2016,   

   20-08-2016, 25-08-2017, 30-10-2017, 02-01-2018. 

Date of argument  : 22-05-2018, 11-06-2018, 26-06-18, 07-07-2018,   

   09-08-2018 & 30-08-18 

Date of judgment  : 05-09-2018. 
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PROSECUTION CASE: 
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1. The prosecution case in brief as unfolded from the 'ejahar' filed by Md. 

Ramjan Ali, S/o- Lt. Abdul Wahed is that on 08-09-2013 at about 5:00 pm at 

Masjid chowk Dehar Kalakuchi while his brother Md. Chan Ali was sitting, at that 

time accused Ramjan Ali, Jitumani Ahmed came in a bicycle armed with 'dao' and 

tried to hit Chan Ali on his neck with the 'dao'. When Chan Ali raised his right 

hand in his defence the hit of the 'dao' fell upon his right hand causing grievous 

injuries. Haidar Ali was observing the incident. On coming to know about the 

incident he took Md. Chan Ali to Nalbari Government hospital from where he was 

referred to GMCH.   

2. The said 'ejahar' was received and registered as Mukalmua PS case no. 

278/2013 u/s 326/307/34 IPC dated 08-09-2013. After completion of 

investigation charge sheet no. 115/14 dated 29-06-2014 was submitted against 

accused Md. Ramjan Ali and Md. Jitumani Ahmed @ Ban u/s 326/34 IPC. Copy 

was furnished to the accused persons. Charges of offence u/s 326/34 IPC were 

framed, read over and explained to the accused persons to which they pleaded 

not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

Whether on 08-09-2013 at about 5:00 pm at Dehar Kalakuchi near Masjid Chowk 

the accused persons in furtherance of common intention voluntarily caused 

grievous hurt to Md. Chan Ali with a sharp cutting weapon and thereby 

committed an offence u/s 326/34 IPC? 

 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The prosecution examined twelve witnesses while the defence declined to 

adduce any evidence. The statement in defence of the accused persons u/s 313 

Cr.P.C. were recorded wherein they denied their involvement with the alleged 

offence. I have heard the arguments advanced by learned counsels of both sides 
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and also perused the evidence available on record, my findings with reasons are 

as follows: 

5. PW 1 Md. Nurul Haque deposed that on 08-09-2013 at about 4:30- 5.00  

pm at Kalakuchi Tiniali Chowk he along with  Mukut Ali, Tapser Mazumdar, Abdul 

Majid, Chan Ali were sitting over the 'pucca' wall near the road and were talking. 

He saw that accused Ramjan Ali was going towards the North on foot. After 

about three minutes he saw Jitumani going towards the North in his bicycle. After 

five minutes both the accused came on a bicycle and stopped near Chan Ali. 

Thereafter, accused Ramjan Ali hit the hand of Chan Ali with a 'dao' causing 

injuries. The bone of his hand became visible. He raised hue and cry and the 

accused persons fled away. Thereafter, they took Chan Ali to his house and 

informed his wife. Thereafter, they took him to Nalbari Civil Hospital. Thereafter, 

the victim was taken to G.M.C.H., Guwahati. 

6. During cross-examination PW 1 deposed that at the time of incident he 

was working as a home-guard. The day of the incident was a Sunday and he was 

not on duty. The Nalbari court is about 15 km from his house. The place of 

occurrence was about 150 meters from his house. The place of occurrence was 

about 100 meters from the house of Chan Ali. He was in his house on the day of 

the incident. At the time of the incident Chan Ali raised hue and cry. Both the 

accuseds came in one bicycle. The bicycle was driven by Jitumani. The accused 

person did not had any 'dao' or other weapon in their hand when they first 

crossed them. The name of the son of Chan Ali is Matiur Rahman who is also 

known as Gias in the village. The accused and the victim are his relatives. He 

address Matiur Rahman as ‘dada’ and know him since last 18 years. He studied 

with accused Ramjan Ali upto Class-IX. The other accused is a student of B.A., 

final year. Both the accuseds are well mannered. His house is in front of the 

house of the accused persons on the opposite side of the road. The road running 

in front of his house goes towards Morowa. The house of the Soleman Ali is one 

house after his house. On the east of the place of occurrence is the shop of 

Soleman Ali. The incident took place in front of the house of Jamat Ali. After two 
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houses from the house of Chan Ali on the west direction there is a masjid and on 

the east of the masjid is the house of the informant. The house of the informant 

is about three furlong from the place of occurrence. At the time of the incident 

they was sitting over the boundary wall of the masjid. House of Jamat Ali is 12 to 

14 feet from the boundary wall. They were sitting over the wall taking rest. The 

house of Topser Ali is about 400 meters from the place of occurrence and about 

500 meters apart there is the house of Mukut. At the time of the incident Jamat 

Ali was cutting wood in front of his house. At the time of incident apart from 

them no other village people were present. One to two persons were passing by 

the road. He does not know the reason as to why the incident took place. When 

Ramjan Ali hit Chan Ali for the first time with the dao the skin of his right hand 

got cut. After three seconds the accused inflicted the second hit on the hand of 

the victim. Accused Ramjan Ali came from behind and hit the victim with ‘dao’ 

from the right side. Chan Ali has a fair price shop and the father of the accused 

persons also run a fair price shop. The accused persons are the ‘bhatija’ of the 

victim and the victim his the ‘peha’ of the accused persons. When he reached the 

place of occurrence and shouted “dhor dhor” and the accuseds fled away. 

Accused Ramjan Ali fled with the ‘dao’ leaving the bicycle at the place of 

occurrence. Police came to the place of occurrence at about 8:30 pm. When the 

accused hit for the first time one cock came flying and the blow did not hit the 

hand of the victim fully. He purchase goods from the shop of the victim. The wife 

of Jamat Ali at first poured water on the head of the victim. After the incident the 

accused could not speak. Police did not seize any articles in his presence. At the 

time of the incident the victim was wearing a white colour ‘Punjabi’ and check 

lungi. The ‘dao’ was about one foot with the handle. He does not know for how 

many days the accused was admitted in the hospital. He brought one lungi from 

the house of Jamat Ali and tied the hand of the victim. He denied the suggestion 

that he was not present at the time of the incident.     

7. PW 2 Topser Mazumdar deposed that the incident took place on 08.09.13, 

Sunday at about 4/4:30 pm. At the time of the incident he was talking with 

three/four persons near the tiniali masjid. They were Mukuter Rahman, Nurul 



G.R. Case No. 1343/2013 

-5- 

Haque, Abdul Kader and Md. Chan Ali. While they were talking accused Ramjan 

Ali crossed them and behind him accused Jitumani also crossed them in a bicycle. 

After 10-15 minutes Jitumani and Ramjan came back in the bicycle and stopped 

near them . Thereafter Ramjan Ali hit Chan Ali with a dao causing injuries in his 

hand. They raised halla and Ramjan Ali left the dao and fled away. Later one 

cloth was brought from the house of Jamat Ali and was tied over the injury and 

the victim was taken to his house. Later Chan Ali was admitted at Nalbari Civil 

Hospital. From where he was referred to Guwahati and he admitted for two days.   

8. During cross-examination PW 2 deposed that the house of Jamat Ali is 4 

‘tar’ from the place they were sitting on the opposite side of the road. The place 

of occurrence is in front of the house of Jamat Ali. Police recorded his statement 

at the police station. He does not know whether police seized any articles. He 

does not know as to who took the dao. He also does not know as to what 

happened to the bicycle. The accused person did not utter any word. Accused 

Ramjan attacked from the back side. After the attack the accused persons fled 

away by the road on the north. When the accused persons passed in front of 

them for the first time he did saw any dao in their hand. They did not find time 

to restrain the accused. He does not know the reason of the incident. He stayed 

for one night with the victim at medical. The injury took place on two places of 

the right hand. He does not know of any bad habit of the accuseds. The accused 

Ramjan got down from the bicycle and attacked. The duration of the incident was 

about 1 minute. His house is about 100/150 meters north of the place of 

occurrence. The victim is his elder brother. Jamat Ali was cutting wood at that 

time .They reached Nalbari medical at 5/5.30 pm and stayed there for about 1½ 

hours. He has not seen any cock at the time of the incident .The house of the 

accuseds is about 100/150 mts east of the Place of occurrence. The accuseds are 

the bhatija of the victim. The victim was admitted at GNRC at about 7 pm. He 

does not know whether Gafur was present at the P.O. The victim was first taken 

to medical and then to thana. 
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9. PW 3 Jamat Ali deposed that the incident took place at 4 p.m. He came 

from namaz and was cutting wood. Behind him Chan Ali, Ratul, Mukut and Nurul 

were talking on the east of the road and he was on the west. Hearing 'hulla' he 

saw that accused Ramjan hit Chan Ali with a dao and was running away. He saw 

the incident Chan Ali was taken to his house. Chan Ali sustained injuries in two 

places of his hand. 

10. During cross-examination PW 3 deposed that he has not seen hitting. He 

has seen injuries upon Chan Ali. Chan Ali laid on the road unconscious. Chan Ali 

is the peha of accused Ramjan. He has seen the accused persons. They came 

from the north side. He does not know the reason of the incident. There was no 

quarrel. None tried to catch Ramjan Ali. Chan Ali was sitting after coming from 

Namaz. Chan Ali was sitting facing towards the east. Police did not seized any 

articles. Blood did not fell on the road. He purchased land from Chan Ali. 

11. PW 4 Md Soleman Ali deposed that on the date of the incident he was 

sitting in his shop. He saw that some persons had brought Chan Ali. The PO is 

about 3 (tar) from his shop. He later heard that Ramjan assaulted Chan Ali. 

12. During cross-examination PW 4 deposed that Chan Ali was going on foot 

and there were people on both the sides . He deposed that he has not seen any 

injuries upon Chan Ali .He has not seen any blood upon the body of Chan Ali. 

The marpit took place at a distance of 3 tar from his shop injuries upon Chan Ali. 

He has not seen the incident. He has not seen Topcher, Muktar, Nurul & 

Jamat .Chan Ali is the peha of Ramjan Ali . 

13. PW 5 Abdul Kader deposed that the incident took place on 8-9-2013 at 

about 4.30/5 PM. He came from namaz and reached the P.O. At that time Nurul, 

Mukut, Topsher and Samsul were sitting facing the west direction over a brick 

wall. He along with Chan Ali were sitting facing the east direction. Jamat Ali was 

on the other side of the road and he was cutting wood. He was sitting two hat 

away from Chan Ali. About 10-15 minutes later the accused persons Jitumani and 

Ramjan Ali came from the northern side in a bicycle and Ramjan Ali jumped and 
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got down from the bicycle and suddenly hit Chan Ali with a dao causing injuries 

in his right hand. As Chan Ali raised his hand the second blow fell upon the joint 

near his palm. Ramjan Ali fled away immediately after hitting. Jitu Ali threw the 

bicycle and ran away. Jitu Ali ran before Ramjan attacked Chan Ali .He went to 

the house of Chan Ali to inform. The others tied one lungi of Jamat Ali over the 

injury  to stop the bleeding.   

14. During cross examination PW 5 deposed that at the time of the incident 

his eye sight was alright.Topser, Mukut were sitting in front of them. He deposed 

that length of the dao was about one hand . Police did not seized any articles. 

Chan Ali is his brother and his house is near the P.O. Prior to the hit by Ramjan 

one cock flew near Chan Ali and he bent his head to one side and the hit fell 

upon his shoulder. Jamat Ali saw the incident .As cloth was tied much blood did 

not fell on the ground.  Chan Ali took treatment for many days .Chan Ali became 

unconscious. 

15. PW 6 Ramjan Ali deposed that he filed the ejaher on 08-09-2013. He was 

at his home at about 4:30 pm., Gias Ali called him to his house over phone and 

told him that the accused persons attacked his elder brother Chan Ali. He went 

immediately, injured was taken to the medical. He went to the place of 

occurrence and came to know from Nurul Haque, Topser Ali, Mukut Ali, Abdul 

Kader, Jamat Ali that his elder brother was sitting over the boundary wall of the 

masjid near the pond and at that time Ramjan Ali and Jitu Ali came from the 

northern direction and they got down from bicycle and Ramjan Ali hit Chan Ali 

with a big dao. As Chan Ali raised his hand the hit fell upon his right hand. 

Thereafter he filed the ejahar. The ejahar was written by Abdul Mannan. 

16. During cross examination PW 6 deposed that his house is about 1 k.m., 

from the house of the victim. The victim is the “peha” of the accused persons. He 

had no knowledge regarding any dispute or bad relationship between the 

accused persons and the victim. He did not met the accused persons at the place 

of occurrence. He does not know as to whether the police seized any articles. 
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17. PW 7 Mukuter Rahman deposed that on 08.09.13 at about 4:30 pm., he 

along with Topser Mazumdar, Kader Ali, Jamat Ali, Samsul Ali and Chan Ali were 

sitting and were talking at “Tiniali chowk”. Ramjan Ali and Jitumani came on a 

bicycle and stopped near the place where they were sitting and got down from 

the bicycle and Ramjan Ali hit Chan Ali twice over his right shoulder and 

thereafter both of them flee away. Jamat Ali tied a cloth over the injury and took 

him to his house. Thereafter the injured was brought to Nalbari for treatment. 

18. During cross-examination PW 7 deposed that he has seen the injuries 

upon Chan Ali. The victim sustained injury in two place over his shoulder and 

hand. He did not see any cock at the time of incident. The persons he mentioned 

were present at the time of incident. There were 2/3 people present in the chowk 

which was about 5 km away from the place of occurrence. There were shops in 

that chowk. Chan Ali is the 'peha' of the accused persons. There was no dispute 

between them. There were no scuffle between the accused and Chan Ali. Chan 

Ali became senseless after the incident. The house of Chan Ali is ½ furlong away 

from the place of occurrence. He does not know the where about of the cycle 

and the 'dao'. He did not tried to catch the accused persons. The two accused 

persons have no criminal record before this incident. The family relation between 

Chan Ali and the accused persons was good before the incident. There is a 

grocery shop in the house of Chan Ali. The house of Jamat Ali is near the place 

of occurrence. Jamat Ali was cutting wood at the time of incident. The father of 

the accused has a house near the Chowk. The accused came from northern side. 

The informant, Haidar (father of the accused) were present at the place of 

occurrence. Chan Ali is not his relative. He calls Chan Ali as 'peha'. Chan Ali 

returned from medical after 3/ 4 days and he is now running his shop. The son of 

Chan Ali namely Masiud Jaman works at D.C. office. He does not know the 

names of the persons who went to medical and the time. He deals in business of 

tractor. The name of the elder brother of Chan Ali is Jahidar Rahman. He does 

not know whether his sister's marriage is fixed with the son of Majiud Jaman's 

father's elder brother. He has visiting terms with Chan Ali. Chan Ali was sitting in 

front of them. He was sitting on the boundary wall of the masjid. He does not 
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know the reason as to why Chan Ali was assaulted. Police recorded his statement 

both in the police station and  the village. He does not know whether the 

statement of Kader, Topser etc were recorded on the same day on which his 

statement was recorded. Police did not seized any article from him. 

19. PW 8 Md Chan Ali deposed that the incident took place on 8-9-2013 at 

about 4.30 pm .He came to Kalakuchi chowk after Namaz. The road was running 

towards the north .On the east side of the road there was a pucca wall and Nurul 

Haque, Topser Mazumdar, Mukuter Rahman, Samsul, Kader Ali were sitting over 

the wall facing the road. He was sitting near the road facing the east with his 

back towards the road and was talking with them. Jitumani was at the chowk at 

that time. Thereafter, he went to his house .He came with a bicycle form his 

house and again went towards the house of his sister through the road running 

north. Ramjan went to the house of the husband of his sister on foot. There was 

no weapon in the hands of the accuseds. Jitumani came in a bicycle from the 

north. Ramjan Ali was sitting on the back of the bicycle. When they reached 

behind his back Ramjan Ali got down from the bicycle and Jitumani lost balance 

of the bicycle. He turned on his back. Ramjan hit him on his neck with a dao. At 

that time one cock came and stretched his wings which hit the eyes of Ramjan 

and the hit fell upon his right hand. After 2 seconds another hit fell upon his 

neck. He stretched his hands to save his neck and the hit fell upon the wrist of 

his hand. Nurul Haque caught his hand and Jamat Ali threw one lungi. His hand 

was wrapped with the lungi and Topser Mazumdar, Nurul Haque took him to his 

house. He was brought to Nalbari Civil Hospital in a trekker and was referred to 

Guwahati. He was unconscious. He regained sense at about 12 midnight at 

GNRC. He was admitted for three days at GNRC. He sustained injuries in his 

hand. He went to Patna but did not recovered fully. Now he cannot fully fold his 

palm. The father of Ramjan has a fair priced shop. He has also a fair priced shop. 

The names of some of the customers of the father of the accused was included 

in his shop and he thinks that due to that grudge the accused assaulted him.       
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20. During cross examination PW 8 deposed that the ‘pehi’ of the accuseds is 

his wife. Topser Ali has a control shop. The informant is his brother. Kader Ali is 

his elder brother. Nurul is a customer of his shop. Nurul is home-guard and his 

son is working in DC court. There are no shops in the chowk. The P.O is about 20 

tar form his house towards the south. The P.O. is about 25 tar from the house of 

the accuseds. His brother was not in the house when he was taken to his house. 

He was admitted in medical for three nights. He was unconscious so he cannot 

say as to who took him to medical. The house of Jamat Ali is on the west of the 

road. Jamat Ali was cutting wood near the road. There is pond near the wall. He 

was sitting over the road. Topser took him to medical. When Ramjan and Jitu 

came he was sitting towards the east. The accuseds were going towards the 

south in the bicycle. The cock came from the south and went towards the north. 

The cock hit the eyes of Ramjan with the wings. He did not handed over the 

clothes which he was wearing at the time of incident to police. Blood fell on the 

ground. Police did not seized the lungi of Jamat. Police also did not seized the 

dao. He was referred to Guwahati from Nalbari Civil Hospital. He was operated 

the next day in medical. Five persons were sitting over the pucca wall. He was 

sitting near the road .His son Nuruddin was not present at the P.O.      

21. PW 9 Dr. Nipul Mahanta (M.O) deposed that on 08-09-2013 he was 

posted as Senior Medical Officer in SMK Civil Hospital, Nalbari. On that at about 

5:55 pm he examined Md. Chan Ali, C/o- Lt. Abdul Wahed, village Dehar 

Kalakuchi, P.S. Mukalmua vide Emergency OPD no. 31402 in connection with 

Mukalmua P.S. case no. 278/2013 and patient was accompanied by Hasina 

Begum. On examination he found -i) Deep cut injury about 8 inch long over right 

wrist joint including lower forearm and right palm with cutting of bone. Patient 

was referred to GMCH for better treatment. In his opinion injury was grievous in 

nature and caused by sharp weapon. Age of injury was fresh. 

22. In his cross-examination PW 9 ( M.O) deposed that the patient was not 

escorted by police. As such, patient was not identified by any official person. 

Patient was examined at 5:55 pm. Patient was examined as outdoor emergency 
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patient. The patient was not admitted in the hospital. He did not mention the 

exact age of injury. He clinically submitted report. He did not mention in his 

report that there was bleeding over injury. He did not mention the direction of 

injury nor he did mention the origin starting point of injury. There was no 

amputation. He did not name the bone which was cut. In his report he has not 

mentioned if the bone was fractured. It was a deep cut not a multiple cut. He 

has seen only one cut mark over the bone. On appearance he has assessed that 

it was a fresh cut. He did not mention the margin of injury. He did not mention 

deformity in injury. As patient condition was serious he was referred. He did not 

mention for how long he was under his treatment. Grievous injury may be 

caused by blunt weapon also. He has given the report clinically. No investigations 

were done. He did not mention whether muscles were exposed. He deposed that 

when bone is cut muscles have to be exposed. He did not mention colour of 

injury. There is no history of injury mentioned in injury report. Vital part was not 

cut. Patient was given proper medical aid. Stitch could not be given as bone was 

exposed and cut. Such injury may occur if the patient falls on sharp cutting 

weapon. He cannot say as to whether there was nerve damage. 

23. PW 10 Ankur Hazarika (M.O) deposed that  on 08-09-2013 he was 

working as Head of Department, Orthopedics, GNRC, Dispur, Guwahati. On that 

day at around 4:30 pm I examined Mr. Chan Ali, aged 65 years, male, C/o- 

Masiuz Zaman, village Deharkalakuchi, P.S. Mukalmua, Nalbari. The patient was 

accompanied by Masiuz Zaman, son of the patient. On examination he found –   

i) Complete Traumatic De-articulation of wrist joint, ii) Complete flexor tendon cut 

in the right wrist area, iii) Fracture distal radius & ulna,iv) Complete 

neurovascular damage at level of the wrist joint . The injury was grievous in 

nature. Patient was admitted on the same day i.e. on 08-09-2013 at about 4:45 

pm and sustained blood loss due to injury stated above. Emergency management 

of blood transfusion was done on the same day at night and taken up for surgery 

on the following morning. Patient was discharged on 12-09-2013.    
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24. In his cross-examination PW 10 (M.O) deposed that from 08-09-2013 to 

12-09-2013 the patient was admitted in GNRC, Hospital, Dispur. There is no 

record in the injury report whether the patient was referred or he came of his 

own. The patient was not personally known to him. Whether previous treatment 

was done to that injury is not reflected in the injury report. The patient gave 

history of assault but it was not stated before him as to who assaulted the 

patient. Trauma in the instant case is not a state of mind. The history of assault 

shows injury of or at 4:30 pm The colour of the injury was not mentioned in his 

report. It is not mentioned in his report whether type of weapon used was sharp 

or blunt.  There were two bones in a wrist and both were found fractured. Such 

injury may occur upon fall on sharp weapon. No size of injury is mentioned 

because there was De-articulation of wrist. There is no amputation of the right 

wrist. De-articulation means complete separation of the forearm bone and the 

carpel bones. Bone structure was hanging with the skin. X-ray report was not 

found with the report. 

25. PW 11 Afazuddin(I.O) deposed that on 26-02-2014 he was working at 

Mukalmua P.S. as A.S.I. On that day O/C Satyaram Malakar endorsed him 

Mukalmua P.S. case no. 278/13 for investigation. After going through the C/D he 

found that his predecessor Narayan Kalita has already recorded the statement of 

informant and witnesses, collected the medical report and released the accused 

Haidar Ali on bail as per order of Gauhati High Court . He also found that the 

accused Ramjan Ali and Jitumani Ahmed were not arrested. He tried to arrest the 

accused persons but as the accuseds were absconder he could not do so. As per 

order of O/C he submitted charge-sheet against the accused Ramjan Ali and 

Jitumani Ahmed showing them as absconders u/s 326/34. 

26. During cross examination PW 11(I.O) deposed that as per the CD the 

victim was admitted in medical from 8-9-2013 to 12-09-2013. 

27. PW 12 Narayan Kalita(I.O) deposed that on 08-03-2013 he was working 

as Attached Officer at Mukalmua P.S. On that day O/C Satya Ram Malakar 

endorsed him the FIR filed by Ramjan Ali which was received and registered as 
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Mukalmua P.S. case no. 278/13 u/s 326/307/34 IPC. After receiving the case he 

visited the place of occurrence, recorded the statement of informant and 

witnesses, drew sketch map. The informant took medical treatment prior to his 

visit. He could not find the accused persons. On 02-10-2013 he collected the 

injury report. Thereafter, as he was transferred he submitted the case diary to 

the O/C Satya Ram Malakar. 

28. PW 12 during cross examination deposed that the FIR was filed on 8-9-

2013 at about 8 PM.He visited the P.O on the date of the incident at Kalakuchi 

goan Masjid Chowk. He did not find any blood stains in the P.O. He has not 

seized any Dao or bicycle or wearing apparels of the victim.He recorded the 

statement of the victim after three days. 

29. "Grievous hurt" has been defined in Section 320 IPC, the following kinds 

of hurt only are designated as "grievous"- 

First – Emasculation. 

Secondly - Permanent privation of the sight of either eye. 

Thirdly - Permanent privation of the hearing of either ear. 

Fourthly - Privation of any member or joint. 

Fifthly - Destruction or permanent impairing of the powers of any members or 

joint. 

Sixthly - Permanent disfiguration of the head or face. 

Seventhly - Fracture or dislocation of a bone or tooth. 

Eighthly - Any hurt which endangers life or which causes the sufferer to be 

during the space of twenty days in severe bodily pain, or unable to follow his 

ordinary pursuits." 
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30. Section 322 IPC provides that : Whoever voluntarily causes hurt, if the 

hurt which he intends to cause or knows himself to be likely to cause is grievous 

hurt, and if the hurt which he causes is grievous hurt, is said “voluntarily to cause 

grievous hurt.” 

Explanation.—A person is not said voluntarily to cause grievous hurt except when 

he both causes grievous hurt and intends or knows himself to be likely to cause 

grievous hurt. But he is said voluntarily to cause grievous hurt, if intending or 

knowing him¬self to be likely to cause grievous hurt of one kind, he actually 

causes grievous hurt of another kind. 

31. Section 326 IPC provides that whoever, except in the case provided for by 

Section 335, voluntarily causes grievous hurt by means of any instrument for 

shooting, stabbing or cutting, or any instrument which, used as a weapon of 

offence, is likely to cause death, or by means of fire or any corrosive substance, 

or by means of any explosive substance, or by means of any substance which is 

deleterious to the human body to inhale, to swallow, or to receive into the blood, 

or by means of any animal, shall be punished with imprisonment for life or with 

imprisonment of either description for a term which may extend to ten years, and 

also with a liability to pay a fine. 

32. The essential ingredients to attract Section 326 are : (1) voluntarily 

causing a hurt; (2) hurt caused must be a grievous hurt and (3) the grievous hurt 

must have been caused by dangerous weapons or means. To prove an offence 

under section 326 IPC, the prosecution is to establish (a) that the accused 

caused grievous hurt as contemplated in Section 320, I.P.C. (b) that the accused 

caused it voluntarily as envisaged in Section 322, I.P.C. (c ) that causing of such 

grievous hurt was made by means of an instrument for shooting, 

stabbing ,cutting etc., or by means of any poison, etc., or by means of any 

substance which it is deleterious to the human body to inhale, etc., or by means 

of any animal. 
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33. Section 34 IPC provides that when a criminal act is done by several 

persons in furtherance of the common intention of all, each of such persons is 

liable for that act in the same manner as if it were done by him alone. 

34. The Honble Supreme Court of India in Jai Bhagwan And Others vs State 

Of Haryana reported in (1999) 3 SCC 102 held that   

To apply Section 34 IPC apart from the fact that there should be two or more 

accused, two factors must be established : (i) common intention and (ii) 

participation of the accused in the commission of an offence. If common 

intention is proved but no overt act is attributed to the individual 

accused, Section 34 will be attracted as essentially it involves vicarious liability 

but if participation of the accused in the crime is proved and common intention is 

absent, Section 34 cannot be invoked. In every case it is not possible to have 

direct evidence of common intention. It has to be inferred from the facts and 

circumstances of each case. 

35. In order to attract Section 34 it is not sufficient to prove that each of the 

participating culprits had the same intention to commit a certain act, what is the 

requisite ingredient of Section 34 is that each must share the intention of the 

other.The prosecution must establish “common intention” and prove that the 

criminal act was done in concert pursuant to a pre-arranged plan keeping in mind 

the distinction between “common intention” and “same intention” or “similar 

intention”, though the dividing line between them is often very thin. It is not to 

have the “same intention” independently of each other for fastening vicarious 

liability for the act of another under Section 34, I.P.C. 

36. It appears form the evidence on record that PW 1 Md. Nurul Haque 

deposed that on 08.09.13 at about 4:30- 5.00  pm, at Kalakuchi Tiniali Chowk 

along with Chan Ali was sitting over the boundary pucca wall of the masjid near 

the road and were talking . Accused Ramjan and Jitumani came in a bicycle 

which was driven by Jitumani and stopped near Chan Ali .Thereafter accused 

Ramjan Ali came from behind and hit the hand of Chan Ali form the right side 

https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/37788/
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with a dao causing injuries.The skin of right hand of Chan Ali got cut in the first 

hit . After three seconds the accused inflicted the second hit on the hand of the 

victim. Accused Ramjan Ali fled with the ‘dao’ leaving the bicycle at the place of 

occurrence. Chan Ali was taken to Nalbari Civil hospital form where he was 

referred to guwahati 

37. It appears form the evidence on record that PW 2 Topser Mazumdar 

deposed that the incident took place on 08.09.13, Sunday at about 4/4:30 pm 

while he was talking with three/four persons near the tiniali masjid.  Jitumani and 

Ramjan who are the bhatija of the victim Chan Ali came in a bicycle and stopped 

near them, thereafter Ramjan Ali got down from the bicycle and attacked Chan 

Ali from the back side by hitting with a dao causing injuries in two places of his 

right hand and fled away without uttering any word leaving the dao . The 

duration of the incident was about one minute. Chan Ali was admitted at Nalbari 

Civil Hospital and was admitted at GNRC Guwahati at about 7 pm . 

38. It appears form the evidence on record that PW 3 Jamat Ali deposed that 

the incident took place at 4 p.m. He came from  namaz and was cutting wood. 

Hearing hulla he saw that accused Ramjan ali running away with a dao .He saw 

the injuries upon Chan Ali who laid on the road unconscious. Chan Ali sustained 

injuries in two places of his hand. PW 4 Soleman Ali deposed that he heard that 

Ramjan assaulted Chan Ali. 

39. It appears form the evidence on record that PW 5 Abdul Kader deposed 

that the incident took place on 8-9-2013 at about 4.30/5 PM. He came from 

namaz and reached the PO. He along with Chan Ali were sitting over a pucca wall 

facing the east direction. Jamat Ali was on the other side of the road and he was 

cutting wood. He was sitting two ‘haat’ away from Chan Ali. About 10-15 minutes 

later the accused persons Jitumani and Ramjan Ali came from the northern side 

in a bicycle and Ramjan Ali jumped and got down from the bicycle and suddenly 

hit Chan Ali with a dao causing injuries in his right hand .As Chan Ali raised his 

hand the second blow fell upon the joint near his palm. Ramjan Ali fled away 
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immediately after hitting. Jitu Ali threw the bicycle and ran away . He deposed 

that length of the dao was about one hand. Police did not seized any articles. 

40. It appears form the evidence on record that PW 6 Ramjan Ali who is the 

informant deposed that he came  to the place of occurrence immediately after 

the incident receiving information over phone and came to know that while his 

elder brother Chan Ali was sitting  over the boundary wall of the masjid near the 

pond and at that time Ramjan Ali and Jitu Ali came from the northern direction 

and they got down from bicycle and Ramjan Ali hit Chan Ali with a big dao. As 

Chan Ali raised his hand the hit fell upon his right hand. 

41. It appears form the evidence on record that PW 7 Mukuter Rahman 

deposed that on 08.09.13 at about 4:30 pm., he along with Chan Ali were sitting 

over the boundary wall of the masjid and were talking at “Tiniali chowk”. Ramjan 

Ali and Jitumani came on a bicycle and stopped near the place where they were 

sitting and got down from the bicycle and Ramjan Ali hit Chan Ali twice over his 

right shoulder and thereafter both of them fled away. 

42. It appears form the evidence on record that PW 8 Md Chan Ali deposed 

that the incident took place on 8-9-2013 at about 4.30 pm .He came to Kalakuchi 

chowk after Namaz. Nurul Haque Haque ,Topser Mazumdar ,Mukuter  

Rahman ,Samsul ,Kader Ali were sitting over the wall facing the road .He was 

sitting near the road facing the east with his back towards the road and was 

talking with them. Jitumani came in a bicycle from the north. Ramjan Ali was 

sitting on the back of the bicycle. When they reached behind his back Ramjan Ali 

got down from the bicycle and Jitumani lost balance of the bicycle .He turned on 

his back. Ramjan hit him on his neck with a dao. After 2 seconds another hit fell 

upon his neck. He stretched his hands to save his neck and the hit fell upon the 

wrist of his hand. He sustained injuries in his hand. He was brought to Nalbari 

Civil Hospital and was referred to Guwahati . He was operated the next day in 

medical. Now he cannot fully fold his palm.He went to Patna but did not 

recovered fully. 
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43. It appears form the evidence on record that PW 9 Dr. Nipul 

Mahanta( M.O) deposed that on 08-09-2013 he was posted as Senior Medical 

Officer in SMK Civil Hospital, Nalbari. On that day at about 5:55 pm he examined 

Md. Chan Ali vide Emergency OPD no. 31402 in connection with Mukalmua P.S. 

case no. 278/2013 and patient was accompanied by Hasina Begum. On 

examination he found -i) Deep cut injury about 8 inch long over right wrist joint 

including lower forearm and right palm with cutting of bone. Patient was referred 

to GMCH for better treatment.In his opinion injury was grievous in nature and 

caused by sharp weapon. Age of injury was fresh. Stitch could not be given as 

bone was exposed and cut. The injury report has been exhibited as Exhibit 2. 

44. It appears form the evidence on record that PW 10 Ankur Hazarika (M.O) 

deposed that on 08-09-2013 he was working as Head of Department, 

Orthopedics, GNRC, Dispur, Guwahati. He examined Md Chan Ali. On examination 

he found –   i) Complete Traumatic De-articulation of wrist joint, ii) Complete 

flexor tendon cut in the right wrist area, iii) Fracture distal radius & ulna, iv) 

Complete neurovascular damage at level of the wrist joint . The injury was 

grievous in nature. Patient was admitted on the same day as he sustained blood 

loss due to the injury. Emergency management of blood transfusion was done on 

the same day at night and taken up for surgery on the following morning. Patient 

was discharged on 12-09-2013. He deposed that there are two bones in a wrist 

and both were found fractured .He deposed that De-articulation means complete 

separation of the forearm bone and the carpel bones. Bone structure was 

hanging with the skin. The injury report has been exhibited as Exhibit 3. 

45. It has been argued by the defence that there is contradiction between 

M.O (PW 9) & M.O (PW 10)  regarding the time of examination of the victim. 

46. It appears that PW 9 (M.O.) Dr. Nipul Mahanta deposed that he examined 

the victim Md. Chan Ali on 08-09-2013 at about 5:55 pm at SMK Civil Hospital, 

Nalbari while PW 10 (M.O.) Dr. Ankur Hazarika deposed that he examined the 

victim Md. Chan Ali at about 4:30 pm on 08-09-2013 at GNRC, Dispur, Guwahati 

which appears to be quite improbable. However it appears that the Exhibit 3 
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injury report issued by GNRC, Dispur, Guwahati mentions only the Date of injury 

of victim Md. Chan Ali as 08-09-2013 at around 4:30 pm and not the time of his 

examination at GNRC, Dispur as 4.30 pm. 

47. It is well settled that the medical report is corroborative in nature. It 

appears that the version given by eye witnesses is well supported by medical 

evidence on record and there is no ground to disbelieve the medical evidence 

(Exhibit 2 & 3). 

48. The medical evidence on record clearly shows that the hurt or the injury 

that was caused was covered under the expression grievous hurt as defined 

under section 320 IPC. 

49. It has been argued by the defence that the eye witness are interested 

witness and the prosecution case is not supported by single independent 

witness .  It is well settled that the evidence of relatives cannot be excluded 

solely on the ground that they are interested witness. 

50. The I.O. deposed that he has not seized any dao or bicycle or wearing 

apparels of the victim. Non-recovery of weapon of offence or articles used in 

commission of offence cannot be said to be fatal to the prosecution case as in 

this case the prosecution case finds otherwise proved based on the testimony of 

the victim himself and the eye witness corroborated by the medical evidence and 

the other witnesses immediate after the occurrence.   

51. It is evident from the corroborative testimony of the eye-witness that a 

'dao' was used by  accused Ramjan Ali in the commission of offence and it is also 

evident from the injury report that the injury was caused by a sharp cutting 

weapon. 

52. While appreciating the evidence of eye witnesses. I find that apart from 

minor inconsistencies inspite of lengthy cross examination the defence could not 

shake their credibility. In the deposition of witnesses there are always some 

normal discrepancies however honest and truthful they may be but there appears 
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to be no justifiable ground to disbelieve the testimony of the eye witnesses and 

the omissions in the statement recorded by the I/O does not render the 

prosecution case fatal. 

53. It appears that all the witnesses deposed that accused Ramjan and 

Jitumani came together in a bicycle. Apart from that, there is no other evidence 

as to what the accuseds said or did before or during the commission of the 

offence. There is no evidence of prior enmity between the accuseds and the 

victim .The mere fact that the accuseds came together in a bicycle is not 

sufficient to indicate that they had come sharing a common intention to commit 

the offence and the circumstances in the instant case does not led to the 

necessary inference of a prior concert and pre-arranged plan beyond all 

reasonable doubt. 

54. It appears that the prosecution has not been able to prove common 

intention but I find accused Ramjan Ali liable for individual act of commission of 

offence. The prosecution failed to bring home charge against accused Jitumani 

Ahmed @ Ban beyond all reasonable doubt and he is accordingly acquitted and 

set at liberty forthwith. 

55. From the evidence on record I find that prosecution has been able to 

prove charge u/s 326 IPC against accused Ramjan Ali beyond all reasonable 

doubt. I hold the accused Ramjan Ali guilty under the aforesaid section and 

convict him there under. 

56. Considering the facts and circumstances of the case, I am of the opinion 

that this is not a fit case to invoke the provision under section-360 of Cr.P.C. or 

Probation of Offenders Act, 1958 as the accused person had caused injuries of 

grave nature endangering life of the victim. In order to avoid such occurrence, it 

is required that the offender be dealt severely to have deterrent effect in the 

society. Heard the convict on the quantum of sentence. He pleaded to be dealt 

leniently as he is a first offender and sole bread earner of the family and his 
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marriage scheduled to be solemnised in the coming few months and he has two 

unmarried sisters. 

57. Considering the nature and gravity of offence, I sentence the convict, Md. 

Ramjan Ali to undergo Rigorous Imprisonment for 2(two) years 6 (six) months 

and to pay a fine of Rs.20,000/- (Rupees twenty thousand) for offence u/s 326 of 

Indian Penal Code and i/d of payment of fine to undergo Simple Imprisonment 

for 1 (one) month. The fine amount if recovered from Md. Ramjan Ali be paid to 

victim Md. Chan Ali as compensation. The period of detention if any undergone 

be set-off against the sentence of imprisonment. 

58. A copy of the judgment be furnished to the convict free of cost. 

Given under my hand and seal of this court on this 5th day of September, 2018. 

Addl. Chief Judicial Magistrate,   

Nalbari 

        APPENDIX 

Prosecution witnesses: 

PW 1- Md Nurul Haque. 

PW 2- Topser Mazumdar. 

PW 3- Jamat Ali. 

PW 4- Md Soleman Ali. 

PW 5- Abdul Kader. 

PW 6- Ramjan Ali. 

PW 7-Md Mukuter Rahman. 

PW 8-Md Chand Ali. 

PW 9-Dr Nipul Mahanta(M.O). 

PW 10-Dr Ankur Hazarika.(M.O). 

PW 11- Afaz Uddin.(I.O). 
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PW 12-Narayan Kalita(I.O). 

Prosecution Exhibits: 

Exhibit 1 & 1(1)- 'Ejahar' and Signature of the informant. 

Exhibit 2 & 2(1)- Injury report & Signature of Dr. Nipul Mahanta(M.O.) 

Exhibit 3 & 3(1)- Injury report and signature of Dr Ankur Hazarika (M.O.) 

Exhibit 4 & 4(1)- Discharge certificate form GNRC Hospital & Signature of Dr Ankur 

Hazarika (M.O.) 

Exhibit 5 & 5(1)- Charge-sheet & Signature of Afaz Uddin (I.O.) 

Defence witnesses : Nil 

Defence Exhibits : Nil                                                                                                                          

Addl. Chief Judicial Magistrate,       

Nalbari 

05-09-2018: 

 Both the accuseds are present. Judgment is pronounced and delivered in 

open court which is written in separate sheets and tagged with the C/R. 

 I find that the prosecution has not been able to prove common intention 

but I find accused Ramjan Ali liable for individual act of commission of offence. 

The prosecution failed to bring home charge against accused Jitumani 

Ahmed @ Ban beyond all reasonable doubt and he is accordingly acquitted and 

set at liberty forthwith. 

From the evidence on record I find that prosecution has been able to 

prove charge u/s 326 IPC against accused Ramjan Ali beyond all reasonable 

doubt. I hold the accused Ramjan Ali guilty under the aforesaid section and 

convict him there under. 

Considering the facts and circumstances of the case, I am of the opinion 

that this is not a fit case to invoke the provision under section-360 of Cr.P.C. or 

Probation of Offenders Act, 1958 as the accused person had caused injuries of 
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grave nature endangering life of the victim. In order to avoid such occurrence, it 

is required that the offender be dealt severely to have deterrent effect in the 

society. Heard the convict on the quantum of sentence. He pleaded to be dealt 

leniently as he is a first offender and sole bread earner of the family and his 

marriage scheduled to be solemnised in the coming few months and he has two 

unmarried sisters. 

 

 Considering the nature and gravity of offence, I sentence the convict, Md. 

Ramjan Ali to undergo Rigorous Imprisonment for 2(two) years 6 (six) months 

and to pay a fine of Rs.20,000/- (Rupees twenty thousand) for offence u/s 326 of 

Indian Penal Code and i/d of payment of fine to undergo Simple Imprisonment 

for 1 (one) month. The fine amount if recovered from Md. Ramjan Ali be paid to 

victim Md. Chan Ali as compensation. The period of detention if any undergone 

be set-off against the sentence of imprisonment. 

A copy of the judgment be furnished to the convict free of cost. 

 This case stands disposed of . 

Addl. Chief Judicial Magistrate,   

Nalbari 

             

Later on seen petition no.4339/18 filed by the convict stating that he intends to 

prefer an appeal and prayed to suspend the sentence and grant time for 

preferring the appeal and for allowing him to remain on previous bail which is 

allowed till next date. 

Fix 05-10-2018 for appearance. 

Addl. Chief Judicial Magistrate,   

Nalbari 


